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COMMENCEMENT OF SITTING

The Sitting commenced at 2.22 p.m.

PRAYERS

The Clerk read Prayers.

ANNOUNCEMENT BY THE SPEAKER-
The Speaker made the following announcements:

(1) DEATH  OF MR. JULES RICHARD KRANENBURG, FORMER MEMBER OF PARLIAMENT
“Honourable Members, you are all aware of the death of Mr. Jules Richard Kranenburg, a former Member of Parliament, who died on the 29th May, 2016, after a brief illness. He was 83 years old, having born on the 30th September, 1932.

Mr. Kranenburg came from the People’s National Congress.  He first became a Member of the National Assembly of the Fifth Parliament of Guyana when the National Assembly first met on 3rd February, 1986. On the 20th October, 1986, Mr. Kranenburg was first appointed Minister of Transport until 31st December, 1986. Mr. Kranenburg was on January, 1987, appointed Senior Minister of Communications and Works, until 7th July, 1991.
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Again, Mr. Kranenburg was on the 8th July, 1991, appointed Senior Minister in the Ministry of Public Works, Communications and Regional Development, until 28th August, 1992, when that Parliament was dissolved by the President on the 29th August, 1992.
Honourable Members, please let us stand and observe one minute’s silence as a mark of   respect for the late Mr. Jules Richard Kranenburg.”
PRESENTATION OF PAPERS AND REPORTS-

(1) By the First Vice-President and Prime Minister:

Annual Reports of the Government Information Agency for the years 2011 and 2012.











(Circulated)

(2) By the Minister within the Ministry of Education:


National Youth Policy 2015 of the Co-operative Republic of Guyana.











(Circulated)
(3) By the Minister of Social Protection:

Annual Report of the Sugar Industry Labour Welfare Fund Committee for the year 2014.










(Circulated)

(4) By the Minister of Agriculture:


Annual Report of the Ministry of Agriculture for the year 2015.











(Circulated)
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REPORTS FROM COMMITTEES

By the Minister of Public Health (Chairman of the Committee on Appointments):

First Report of the Committee on Appointments in relation to the Appointment of a Member of the Local Government Commission.










(Circulated)
QUESTIONS ON NOTICE-

For Written Replies

1. RECENT SETTLEMENT OF LITIGATION INVOLVING DEMERARA DISTILLERS LIMITED (DDL)

Member Asking: 

Mr. Mohabir Nandlall, M.P.

Minister Answering: 
Minister of Finance

In the interest of good, accountable and transparent governance and in light of certain public disclosures, I ask of the Minister of Finance, the Honourable Winston Jordan, the following questions:
(i)       Explain what principles were employed by the Guyana Revenue Authority (GRA) in the recent settlement of litigation involving Demerara Distillers Limited (DDL) in respect to outstanding assessed Consumption Tax for the period 2000 – 2006?

(ii)      Provide the names and rank of the officers of the Guyana Revenue Authority (GRA) and or the Ministry of Finance who authorised, negotiated and approved the aforesaid settlement?

(iii)      Was the aforesaid settlements approved by the Board of the Guyana Revenue Authority (GRA)?

           /…8
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(iv)      Explain how the settlement of a legal challenge to the assessment of Consumption Tax accumulated over the period 2001 – 2006 results in a write-off in Excise Tax for the period 2007-2015?

(v)       Would the Guyana Revenue Authority refund other manufacturers, who paid their Consumption Taxes as assessed by the Guyana Revenue Authority using the same formula which was used to calculate Demerara Distillers Limited’s Consumption Tax and Excise Tax liabilities?

(Notice Paper No. 50 (Q9 Opp.9) published on 2016-05-16)
ANSWERS:
(i) “In order to properly answer this question, the law governing the Revenue Authority

needs to be taken into consideration. Specifically, Section 23 of the Revenue Authority Act provides:
Any person “No person shall, without the consent in writing given by or on behalf of the Authority, publish or disclose to any person other than in the course of his duties, or when lawfully required to do so by any or court or under any law, the contents of any document, communication or information whatsoever, which relates to, and which has come to his knowledge in the course of, his duties under this Act.

Who knowingly contravenes the provisions of the subsection (1) shall be guilty of an offence and shall be liable, upon conviction, to a fine not exceeding two hundred thousand dollars and to imprisonment for a term not exceeding five years.
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If any person having information which to his knowledge has been published or disclosed in contravention of subsection (1) unlawfully publishes or communicates any such information to any other person, he shall be guilty of an offence and shall be liable, upon conviction, to a fine not exceeding one hundred thousand dollars and the imprisonment for a term not exceeding three years.

Nothing in this section or any other written law shall prevent the passing of information between the Department or between the Departments or between the departments and the Governing Board or between the Departments and the Authority”.

With this clear prohibition in mind, the answers herein will be confined to the matters ventilated in the Court, which from part of the record of Court and are open to public scrutiny.

The term of settlement, which were never made an Order of the Court upon the full approval or presiding judge of the High Court of the Supreme Court of Judicature, are as follows:

(1) It was agreed between the two parties to settle all claims by the Revenue Authority and liability by the Company for Consumption and Excise Tax as at the date hereto in accordance with the terms of the draft Order of Court attached to his Agreement and initialed by the Parties.

(2) Further, it is by Consent ordered that the Applicant shall pay to the Respondent in full and final settlement satisfaction and discharge of mutual claims of the parties which are the subject matter of these proceedings, and of:
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(I) The assessment by the respondent against the Applicant dated 16th day of January, 2009 in respect of Consumption Tax for the period 2001-2006 demanding the sum of $5,392,020,753 (five billion three hundred and ninety-two million and twenty thousand seven hundred and fifty three dollars);
(II) All claims by the Respondent and all liability by the Applicant for payment of Consumption Tax at all times up to the date hereto; and

(III) All claims by the Respondent or liability of the Applicant for payment of any additional assessment of Excise Tax at all times up to date hereof the sum of $1,500,000,000, (one billion five hundred million dollars) the said sum to be paid in full within twelve (12) months from the date hereof.
It is imperative that the background of this matter be understood. The Guyana Revenue Authority (GRA) conducted a Consumption Tax audit of DDL. The company was assessed in the additional sum of $1,072,989,851 as Consumption Tax for manufactured alcoholic products for the period January 2001to September 2002. The company filed an application to the High Court seeking to quash the imposition of additional consumption taxes and to prohibit the GRA from seeking to demand in the future, the said taxes. The High Court granted the orders prayed for. The GRA appealed the said decision to the Court of Appeal. The company cross appealed. By decision dated the 31st day of July 2008 the Court of Appeal dismissed both the Appeal and Cross Appeal. The Court in its judgment sought to clarify the proper construction, interpretation and application of Section 3 of the Consumption Tax Act.
The Honourable Justice of Appeal Chang in his decision dated 31st July, 2008 ruled as follows:
“It is clear to me that the Comptroller did not act in accordance with section 3 since he purported to assess the sale price on the basis of the sale price fixed by the Company at the time of the sale of the products from the premises of the Company. On the other hand, the
         /…11

11.

Company itself not only fixed the selling price thereby usurping the statutory authority of the
Comptroller but, in so doing, placed an open market value on its products without necessarily taking into consideration all relevant post-problem costs which ought to include appropriation costs and commission sales costs and expenses.

For the above reasons, the appeal should be dismissed. However, the dismissal of this appeal does not mean that the respondent was correct in its determination of the chargeable value of the goods. In my opinion, both parties acted in derogation of section 3 of the Consumption Tax Act. There ought to be a new determination of the notional selling price of the products by the Comptroller based on a proper computation of all relevant costs and a profit margin which would allow for the marketability of the products. Such notional selling price is by law the actual chargeable value of the products for consumption taxation.

I have not discussed the grounds of appeal relating to the propriety of the procedure used to obtain relief. This does not mean that such grounds were not considered. Having considered then, I have concluded that those grounds of appeal are unmeritorious”.

Justice Chang interpreted section 3 of the Consumption Tax Act as follows:

“Thus the schedule to Section 3 (3) (b), which is part of Section 3 (3) (b), indicates that, in determining the notional price which goods are to be valued would fetch in a notional open- market sale at the time of appropriation (or delivery), the comptroller must engage not in mere speculative guesswork but in a computation exercise in which the circumstances mentioned in the schedule (including the commission and sales cost and expenses) are to be assumed. 
Such computation must, or necessity, involve not only the costs of production but any other post-production costs incurred by the manufacturer right up to the process of appropriation or delivery (inclusive of appropriation or deliver costs) and a profit margin which would allow for the marketability of the production the open market. 
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If the commission and sales costs and expenses to be borne by the seller (manufacturer) must be part of the value of the products, then a fortiori, appropriation or deliver costs, which precede such costs and expenses, must also be included in that value.”

AFTER THE RULING IN THE ABOVE MATTER BEFORE THE COURT
Based on the ruling of the Court, particularly the formula proffered by the Honourable Chief Justice Ian Chang, and the new statutory interpretation set out by the Court of Appeal, the GRA embarked on a fresh investigation/examination of the company’s tax affairs, particularly consumption tax. The GRA encountered significant difficulties obtaining information pertinent to the investigation aforesaid. The process was difficult and harkened to a keen observation of Justice Chang’s at page 13 of his decision,“One must draw the distinction between interpreting section 3 and applying section 3. (R v. Lewis ( 2007) 70 W.I.R.) 75 (C.C.J). From a legal standpoint, it is not the interpretation of section 3 which is difficult or problematic. Rather, it is the application of section 3 which is difficult and problematic.”
RECENT PROCEEDINGS

The Company was served with a notice of assessment in the amount of $5,392,020,753 (five billion three hundred and ninety-two million and twenty thousand seven hundred and fifty three dollars), as consumption tax for manufactured alcoholic beverages and non-alcoholic products for the period 2001-2006.
The company filed prerogative proceedings by way of High Court Action No. 10 M of 2009 seeking to quash the decision of the GRA/Commissioner General to impose the additional taxes on the ground that the decision to impose the tax was unconstitutional, unlawful, arbitrary, unreasonable, made in bad faith, without or in excess of jurisdiction, ultra vires, null, void, of no effect and without the powers of the Commissioner and Authority conferred on them by virtue of the provisions of the said Act or otherwise. 
They sought an order of Prohibition seeking to prevent the GRA from seeking to proceed with the abovementioned assessment and the recovery thereof on like grounds.
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The trial of the matter commenced and witnesses for the company were being crossed-examined. A cross –examination of Revenue Authority officers was to follow.  As of January 2016, this second matter had been in Court for approximately 6 years.
It should be noted that the Consumption Tax Act Cap 80:02 was repealed by Section 99 of the VAT Act, Chapter 81:05.  For the avoidance of doubt, Section 100 of the VAT Act, which is a transitional provision, provides amongst other things ‘that the relevant oath of secrecy taken under the repealed legislation is treated as having been taken under this Act”.  This is merely noted for emphasis and caution that the legislature in its wisdom chose to remind the administrative and enforcement arm of government, once again, that secrecy of taxpayer information is vital.
FACTORS CONSIDERED IN SETTLEMENT

The principles used in settling this matter were basic principles used worldwide in the settlement of litigation.
This matter commenced in 2002 and has been ongoing for 14 (fourteen) years with no end in sight.  In the absence of a full and final settlement relating to Action No. 10M of 2009, there was available to either party, an option to appeal and/or cross appeal to the Court of Appeal of Guyana. There is a further statutory right of appeal, to the Caribbean Court of Justice. This process may result in delays in hearing over the period of several years resulting in protracted delays in collection of the revenue with no certainty as to success.
Considering the uncertainty with regard to the imposition and collectability of taxes in dispute, the complex and unresolved legal issues involved in the case that has been ongoing for a decade and a half, protracted further or ongoing potential litigation, and the time value
of money, among others, it was concluded that it would be in the best interest of the GRA and the State to bring these extended proceedings to a finality and to collect revenues with certainty. 
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In totality, considering the imperfect nature of this specific litigation proceeding, settlement in the aforementioned terms was the best approach.
(ii) In the interest of protecting the safety and privacy of the respective officers, neither their names nor ranks can be disclosed. Suffice to say that senior management officers and the Board of the Revenue were involved in the settlement. They were supported and counseled by external lawyers.
(iii)  Yes, it was.
(iv) There has been no “ write- off” of Excise Tax with regard to this Company.

(v) As is apparent in the terms of settlement, which forms part of the Court’s record, there was no mention as to a formula with regard to either type of tax.”
2. TAXPAYERS AGAINST WHOM THERE WERE COURT CASES IN RESPECT TO OUTSTANDING TAX LIABILITIES

Member Asking: 

Mr. Mohabir Nandlall, M.P.
Minister Answering: 
Minister of Finance
In the interest of good, accountable and transparent governance and in light of certain public disclosures, I ask of the Minister of Finance, the Honourable Winston Jordan, the following questions:

Provide the names of Taxpayers against whom there were court cases in respect to outstanding tax liabilities to the Guyana Revenue Authority and whose cases have been settled by the Guyana Revenue Authority from 1st June, 2015, to date, and in each instance, provide the following:-

(i)      The terms and conditions of each settlement arrangement?

         /…15

15.

(ii)       The names and rank of the officers of the Guyana Revenue Authority (GRA) and or the Ministry of Finance, who authorised, negotiated and approved the aforesaid settlement?
(iii)      Evidence that the aforesaid settlements were approved by the Board by the Guyana Revenue Authority (GRA)?
(Notice Paper No. 51 (Q10 Opp.10) published on 2016-05-16)
ANSWERS
(i) “The Honourable Member asking the question is hereby reminded that the Guyana Revenue Authority is governed by Section 23 of the Revenue Authority Act which stipulates:
“No person shall, without the consent in writing given by or behalf of the Authority, publish or disclose to any person other than in the course of his duties, or when lawfully required to 
do so by any or court or under any law, the contents of any document, communication or information whatsoever, which relates to, and which has come to his knowledge in the course of, his duties under this Act.
Any person who knowingly contravenes the provisions of the subsection (1) shall be guilty of an offence and shall be liable, upon conviction, to a fine not exceeding two hundred thousand dollars and to imprisonment for a term not exceeding five years.
If any person having information which to his knowledge has been published or disclosed in contravention of subsection (1) unlawfully publishes or communicates any such information to any other person, he shall be guilty of an offence and shall be liable, upon conviction, to a fine not exceeding one hundred thousand dollars and to imprisonment for a term not exceeding three years.
/…16
16.

Nothing in this section or any other written law shall prevent the passing of information between the Departments or between the Departments or between the departments and the Governing Board or between the Departments and the Authority”

The marginal note to Section 23 of the Act states: “Prohibitions of publication disclosure of information to unauthorised persons”.

The Revenue Authority therefore is prohibited from disclosing the requested information. Consequently, I cannot provide the information requested. 

(ii) It is irrelevant the names and ranks of officers who may have participated in any settlement between GRA and a taxpayer.

(iii)  Not relevant, pursuant to Section 23 of the Revenue Authority Act.” 
PUBLIC BUSINESS
-
(i) GOVERNMENT BUSINESS
MOTION










ITEM 1 - 
CONSIDERATION OF FINANCIAL PAPER NO. 3/2015 – CURRENT AND CAPTIAL ESTIMATES

Assembly resolved itself into Committee of Supply.

In Committee of Supply

The Minister of Finance signified the recommendation or consent of the Cabinet and moved the following motion:
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BE IT RESOLVED:

Financial Paper No. 3/2015 – Supplementary Estimates (Current and Capital) – Advances made from the Contingencies Fund totalling $799,897,637 for the period 1st September, 2015 to 31st December, 2015.         
(Notice Paper No. 42 (M36 Govt 29) published on 2016-05-04)


(Paper presented on 2016-05-04)

SUSPENSION OF SITTING

At 2.44 p.m. the Sitting was suspended due to a concern raised by Mr. Mohamed Irfaan Ali, M.P., on the legality of Financial Paper No. 3 of 2015.
RESUMPTION OF SITTING

At 3.44 p.m. the Sitting was resumed.

Assembly resumed Consideration of Financial Paper No. 3 of 2015.

Assembly resolved itself into Committee of Supply.

Current Estimates

Agency Code 02-021 – OFFICE OF THE PRIME MINISTER – PRIME MINISTER’S SECRETARIAT

Chart of Account – 6321, was passed as printed.

Agency Code 21-211 – MINISTRY OF AGRICULTURE – MINISTRY ADMINISTRATION

Chart of Accounts -
6281 and 6321, were passed as printed.

Agency Code 22 – 222 – MINISTRY OF TOURISM – TOURISM DEVELOPMENT

Chart of Account – 6321, was passed as printed.
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Agency Code 40-406 – MINISTRY OF EDUCATION
Chart of Account – 6301, was passed as printed.
Assembly resumed

SUSPENSION OF SITTING

At 5.00 p.m., the Sitting was suspended for refreshments.

RESUMPTION OF SITTING

At 6.05 p.m., the Sitting was resumed.

Assembly resumed Consideration of Financial Paper No. 3 of 2015.

Assembly resolved itself into Committee of Supply.

Current Estimates

Agency Code 40-406 – MINISTRY OF EDUCATION
Chart of Accounts – 6255 and 6264, were passed as printed.
Agency Code 53-531 – GUYANA DEFENCE FORCE-
Chart of Accounts – 6255, 6264, 6265, 6292 and 6294, were passed as printed. 
Agency Code 54-543 – MINISTRY OF PUBLIC SECURITY – PRISON SERVICE

Chart of Account – 6292, was passed as printed.

Agency Code 72-722 – REGION NO. 2: POMEROON/SUPENAAN – AGRICULTURE

Chart of Account – 6253, was passed as printed.
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Agency Code 73-731 – REGION NO. 3: ESSEQUIBO ISLANDS/WEST DEMERARA – REGIONAL ADMINISTRATION AND FINANCE

Chart of Account – 6281, was passed as printed.

Agency Code 73 – 735 – REGION NO. 3: ESSEQUIBO ISLANDS/WEST DEMERARA – HEALTH SERVICES

Chart of Account – 6282, was passed as printed.

Agency Code 78-784 – REGION NO. 8: POTARO/SIPARUNI – HEALTH SERVICES

Chart of Accounts – 6265 and 6292, were passed as printed.

Capital Estimates

Agency Code 05-051 – MINISTRY OF THE PRESIDENCY – POLICY DEVELOPMENT AND ADMINISTRATION

Chart of Accounts – 2507900, 1214100 and 2405200, were passed as printed.

Agency Code 05-055 – MINISTRY OF THE PRESIDENCY – CITIZENSHIP AND IMMIGRATION SERVICES

Chart of Account – 2507900, was passed as printed.
Assembly resumed

On a motion by the Minister of Finance, the Assembly adopted the following Resolution:


RESOLVED, That this National Assembly doth agree with the Committee of Supply in the following Resolution:

RESOLVED,

Financial Paper No. 3/2015 – Supplementary Estimates (Current and Capital) totaling $779,897,637 for the period 1st September, 2015 to 31st December, 2015. 
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BILL – FIRST, SECOND AND THIRD READINGS

ITEM 2  -  SUPPLEMENTARY APPROPRIATION (NO.3 FOR 2015) BILL 2015 – 

Bill No. 13/2016 published on 2016-05-04
With the leave of the Speaker, and on a motion by the Prime Minister and Minister of Parliamentary Affairs, Standing Orders Nos. 13(n) and 54 were suspended to enable the Supplementary Appropriation (No. 3 for 2015) Bill No. 13/2016 to be introduced at that stage.
The Minister of Finance, in accordance with paragraph (2) of Article 171 of the Constitution, signified Cabinet’s recommendation for the Supplementary Appropriation (No. 3 for 2015) Bill No. 13/2016 for consideration by the National Assembly.

Thereafter, on motions by the Minister of Finance, the following Bill was introduced and was read the first, second and third times and passed as printed:
AN ACT to provide for the issue from the Consolidated Fund of the sums necessary to meet the expenditure (not otherwise lawfully charged on the Consolidated Fund) of the Cooperative Republic of Guyana for the fiscal year ending 31st December, 2015, estimates whereof have been approved by the National Assembly, and for the appropriation of those sums for the specified purposes, in conformity with the Constitution.

SUSPENSION OF SITTING

At 8.36 p.m., the Sitting was suspended for refreshments.

RESUMPTION OF SITTING

At 9.15 p.m., the Sitting was resumed.
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BILLS – SECOND READINGS
ITEM 3  -  INSURANCE BILL 2016 – Bill No. 11/2016 published on 2016-04-15
The Minister of Finance moved the second reading of the following Bill:

A BILL intituled AN ACT to provide for the regulation of insurance in Guyana, the promotion of competition in the insurance industry, the protection of consumers and to repeal the 1998 and 2009 Acts on insurance and for related matters.





(Read a first time on 2016-05-04)
The following Members spoke to the motion:
Mr. Mohamed Irfaan Ali
The Minister within the Ministry of Finance
SUSPENSION OF STANDING ORDER NO. 10(1)

At 10.00 p.m., the First Vice-President and Prime Minister moved that Standing Order No. 10(1) be suspended to enable the Assembly to continue and conclude the debate on the motion.

The following Members also spoke to the motion:        

Mr. Charles Ramson

The Minister of Business

Mr. Mohabir Nandlall
Thereafter, the Minister of Finance replied.

The Bill was then read a second time.
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Ms. Gail Teixeira, M.P., moved a motion for the Insurance Bill 2016- Bill No.11 of 2016 to be referred to a Special Select Committee.  The motion was put and negatived on the following division:
For







Against 
Ms. Veerasammy






Mr. Rutherford

Mr. Gill







Mr. Rajkumar
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Mr. Dharamlall
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Mr. Charlie







Mr. Allen
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Mr. Chand







Ms. Bancroft
Mr. Neendkumar






Ms. Wade
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Ms. Patterson
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Ms. Henry
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Ms. Selman
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Dr. Westford
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Dr. Ramsarran
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Mr. Holder

Mr. Seeraj
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Assembly resolved itself into Committee to consider the Bill clause by clause.

In Committee

Clauses 1 to 262 were passed as printed.

The Schedules were passed as printed.

Assembly resumed

On a motion by the Minister of Finance, the Insurance Bill 2016 - Bill No.11 of 2016 was read a third time and passed as printed.
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ADJOURNMENT 
At 12.00 midnight, on a motion by the First Vice-President and the Prime Minister, the Assembly was adjourned to 2.00 p.m. on Monday, 18th July, 2016.

                      .…………………………………………………………
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