9th August, 2012.

Ref. # 8 – 2012

Ruling on the Letter of Objection From The Attorney-General and Minister of Legal Affairs To The Draft Bill- Office of the Clerk of the National Assembly – Bill No. 8/2012
1. The Hon. Member Mrs. Volda Lawrence, M.P. has presented for consideration and approval by the National Assembly a Private Members Bill No. 8 of 2012 intituled “Office of the Clerk of the National Assembly Bill 2012”.

2. On the 26th June, 2012, the Attorney General and Minister of Legal Affairs, Hon. Mohabir Nandlall, M.P. wrote me to point out, that in his opinion, the Bill, No. 8 of 2012, violates “both the letter and spirit of Articles 57, 158 and 171 of the Constitution of Guyana.” I have chosen to respond in written form and for the benefit of all members of the National Assembly. 

3. Article 57 establishes the Offices of Clerk and Deputy Clerk of the National Assembly.  Articles 158 and 171 relate to vacancies in the Offices of Clerk and Deputy Clerk, and the introduction of Bills respectively.

4. Further to drawing to my attention what appears to be constitutional jeopardies contained in the Bill, the Hon. Attorney General and Minister of Legal Affairs then requested that the National Assembly not proceed to consider the said Bill.

5. Who decides whether a Bill proceeds or not, and can the Speaker of the National Assembly, prevent the consideration of a Bill if such a Bill is on the face of it unconstitutional, or blatantly unconstitutional?
6. Article 8 of our Constitution states in legendary fashion: “This Constitution is the supreme law of Guyana and if any other law is inconsistent with it, that other law shall, to the extent of the inconsistency, be void.”

7. Parliament, represented by the President and National Assembly, is empowered to make laws for the peace, order and good government of Guyana (Article 65 of the Constitution).
8. Article 66, when read in conjunction with Article 65, presupposes that the Parliament shall not pass laws which contravene the Constitution; except by the special procedures set out in Article 164 (see also Articles 170 and 171) that address the procedure for the making of legislation.
9. Undoubtedly, the Bill to address issues of the Office of the Clerk of the National Assembly directly touches on some constitutional provisions.  This has been correctly pointed out by the Hon. Attorney General in his letter.

10. The question is, does this National Assembly, as does His Excellency, the President, have a fiduciary duty to ensure that all Bills meet the constitutional qualifications and threshold? I would answer in the affirmative, but will be quick to point out that notwithstanding the best intentions and efforts of law-makers, our High Court, as the ultimate guardian and interpreter of our Constitution, has had to rule on the constitutionality of many Acts and provisions therein; and in very many cases legislation has been deemed unconstitutional and unenforceable. This right of the High Court is an enshrined right, and one which is guarded jealously. 
11. It is my humble opinion therefore that this National Assembly has both a legal and moral duty to introduce and pass Bills that are not in contravention of the Constitution. If there is a clear and express intention to amend the Constitution then the procedure set out in Article 164 of the Constitution becomes applicable.

12. In other Commonwealth jurisdictions, there is the requirement for the Speaker’s Certificate to be issued to certify that legislation passed was done in the proper form. We do not have similar provisions.

13. Additionally, many other Parliaments have a “sifting” process that mandates that every Bill submitted be referred to a Legislation Review Committee or relevant Portfolio Committee to review all clauses to ensure that they do not violate any other law, or the Constitution.

14. In the absence of worthwhile Committees referred to above I believe that the issues and concerns raised by the Hon. Attorney General and Minister of Legal Affairs can best be dilated in the Special Select Committee that this Bill is proposed to be sent to.

15. The Speaker has no jurisdiction to halt a Bill, which in his/her considered opinion will, if passed, violate a provision(s) of the Constitution. The collective wisdom and experience of the entire House must prevail in such an instance.   

16. I have examined the procedures in Standing Orders Nos. 54, 59 and 95, and believe that notwithstanding the objections raised by the Hon. Attorney- General and Minister of Legal Affairs, that a Special Select Committee can examine the due and proper regularity of the provisions of this Bill and to provide advice to this House accordingly. In addition, the Committee will be able to benefit from expert legal advice to be provided by the Chief Parliamentary Counsel and any other expert that may avail himself, or herself, of the opportunity to make representations before the Committee.

17. I am confident that our parliamentary colleagues, once seised of all the facts, and appreciating the circumstances, will send to the House, a Bill that will do us all proud.

18. It would be remiss of me if I were not to take this opportunity to mention that apart from the Government Members, the Clerk, Speaker and all Opposition members of Parliament do not have the benefit of expert legal advice; except that which is offered pro bono, or provided by Members who are themselves practicing Attorneys-At-Law. This is unacceptable and obviously disadvantageous to the National Assembly. I am no constitutional law expert, and do not pretend to be one.  Further, I am reminded of the adage that a lawyer who has himself as a client is a fool. 

19. In raising these constitutional points against a Member’s Bill, the Hon. Attorney General and Minister of Legal Affairs, has his entire Chambers behind him. We in the Parliament Office and Chamber lack those competencies and capacities. 
20. There are some among us who are of the opinion that the Speaker of the National Assembly has some discretionary power to determine what goes unto the Order Paper and what does not. There is no such power. In fact, it is the Clerk, as the de facto Legal Officer, who under, Standing Order 6, sets the Agenda for the sittings of the National Assembly.
 In fact, I recall the Hon. Attorney General and Minister of Legal Affairs’ early admonition that legal advice and drafting facilities of the Attorney General’s Chambers, including the Office of Parliamentary Counsel and advisor, will not be available to the Opposition Parties.
 It is the Clerk who, drawing on his training and experience, and without the benefit of legal advice, determines whether to send a Bill, Motion, Petition, or Question forward for consideration.    
21. It is my expectation therefore that this House will put mechanisms and facilities in place, as a matter of urgency, to ensure that every Member of Parliament, regardless of political affiliation, has the same and equal rights to the services of legal advisers and draftspersons.

………………………………………………….……

HON. RAPHAEL G.C. TROTMAN, M.P.,

Speaker of the National Assembly

� A copy of the letter is attached.


� For example see Article 47 (4) and (5) of the Kenya Constitution 


� The New South Wales Legislative Assembly has a Legislation Review Committee, and in South Africa, all Bills are referred to the relevant portfolio Committee before the second reading. 


� S.O. 6 (5) “The Clerk shall be responsible for preparing and circulating to members before the commencement of each sitting an order Paper containing the business of that Sitting.”


� Reported in Stabroek News on 14th May 2012
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