Ref:#-12 of 2012

RULING ON RIGHT OF MR. CLEMENT J. ROHEE TO PARTICIPATE IN THE HOUSE AS MINISTER OF HOME AFFAIRS
1. Hon. Members, I have been requested by Members of this House, to wit, the Opposition parties, to restrain the member Mr. Clement J. Rohee from addressing this House in his capacity as Minister of Home Affairs consequent on the adoption by the House, of Resolution No. 18 of 2012.

2. At the last sitting held on October 18, 2012, I indicated that I would be seeking legal opinion on this, matter. This notwithstanding that I myself am a lawyer, and a Member of Parliament of fourteen (14) years standing, did not presume to be familiar with all of the laws, rules and procedures of the National Assembly and for the regulation of its Members.

3. I have since solicited two separate and independent opinions from eminent Counsel in the persons of Mr. Rex Herbert McKay, SC and Mr. Stephen Fraser of Fraser, Housty and Yearwood, and I am in receipt of their opinions.
  I asked inter alia, for the following questions regarding Mr. Rohee to be answered:

a) Whether the President of Guyana is obliged to act on the Motion adopted by this House on? 
b) Whether Clement Rohee can continue to perform his functions as Minister of Home Affairs?
5. In answer to the questions posed, I have received the categorical and unequivocal opinion that His Excellency, the President, is not constitutionally, and/or legally, obliged to adhere to the Motion, and similarly, in respect to the second question put, that the Member, Mr. Clement J. Rohee is not restricted from performing the duties of the office of Minister of Home Affairs.
6. As previously indicated, I can find no provision within the Standing Orders of this National Assembly, the Constitution and Laws of Guyana, which restrain the elected Member from fulfilling his functions as Minister of Home Affairs of Guyana in the National Assembly.
7. As uncomfortable and as unpleasant as it is for me to have to make a ruling in this instance, I must stand on the side of the rule of law, and by applying my own deliberate judgement, and adopting the opinion of Counsel, find that in the absence of a Resolution of this august House that specifically sanctions the Member, and directs that he be restrained from speaking in any one or more capacities, I am, by law, duty bound to rule that he must be allowed to speak. 

8. The decided case of Sabaroche v Speaker Of the House of Assembly et anor
 , a case out of the Commonwealth of Dominica, is very instructive. In that case, the Dominica House of Assembly purported to suspend a Member, Mr. Sabaroche, for two sittings. The OECS Court of Appeal ruled that the suspension was unlawful. In the course of its decision it held the parliamentary privileges in the United Kingdom derived from ancient customs and practices, and that in the absence of these been expressly incorporated into the local legislative framework, they did not automatically extend to former colonies and Crown dependencies. 
9. The customs, practices and conventions of the United Kingdom House of Commons as applying to no confidence motions and resignations, do not, as a matter of course, apply to Guyana.      

10. One would have thought that if a Member realised that he does not enjoy the confidence of the majority of the House in which he serves, that he would consider resigning or requesting a re-assignment to another Ministry. However, in the absence of the observance of such hallowed practice and custom, the Member remains in his position. This is both unfortunate and regrettable a development for a young nation, such as ours, seeking to etch its own brand of parliamentary customs and practices. 

11. In the circumstances, and having regard to the foregoing, the Speaker of the National Assembly I rule, has no power to restrict or deny the right of the member, the Hon. Clement J. Rohee, from speaking, or from in any way, fulfilling his ministerial duties and responsibilities in so far as they relate to this House.

12. Consequent upon my ruling, Members of the House may wish to consider whether a substantive Motion on the subject of the Hon. Member’s participation in the House should be pursued or not. 

__________________________ 

Hon. Raphael G.C.Trotman, M.P.

Speaker of the National Assembly

8th November, 2012.

I have also seen an erudite opinion issued by Ms. Ulele Burnham of the United Kingdom bar on the subject of the right of the Hon. Attorney General to challenge Resolution No. in the High Court. This opinion draws different conclusions from those of Messrs. McKay and Fraser.  
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